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ADVISORY OPINION NO. 07-094-E

Questions Presented:

Brief Answers:

October 12, 2007

(A) May the spouse of an alderman join thecity attorney’slaw firm as
an attorney?

(B) May an alderman resign hisposition on theboard of aldermen and
join the city attorney’slaw firm?

(C) May the spouse of an alderman join the city attorney’slaw firm as
an attorney if the city contracts with city attorney personally rather
than with the city attorney’slaw firm?

(D) May an alder man resign hisposition on the boar d of alder men and
join the city attorney’s law firm if the city contracts with the city
attorney personally rather than with the city attorney’slaw firm?

(A) No. The alderman will have a prohibited interest in the city’s
contract with thecity attor ney’ sfirm under Section 109 and Section 25-
4-105(2) if her husband joinsthe city attorney’slaw firm.

(B) No. Thealderman in question will haveaprohibited interest in the
city’s contract with the city attorney for oneyear after hisresignation
from theboar d of aldermen under Section 109 and Section 25-4-105(2).

(C)No. The alderman will have a prohibited interest in the city’s
contract with thecity attor ney’ sfirm under Section 109 and Section 25-
4-105(2) because the alder man will have a continuing indirect interest
in the city attorney’s contract through her spouse’ s employment with
the city attorney’sfirm.
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(D)No. Thealderman will continueto haveaprohibited interest in the
city’s contract with the city attorney’s firm under Section 109 and

Section 25-4-105(2) for one year after his resignation because the
alderman will have a continuing indirect interest in the city attorney’s
contract through his employment with the city attorney’sfirm.

TheMissssppi Ethics Commission issued this opinion on the dateshown abovein accordancewith
Section 25-4-17(i), Mississippi Code of 1972, asreflected upon its minutes of even date. TheCommission
is empowered to interpret and opine only upon Article IV, Section 109, Mississippi Constitution of 1890,
and Article 3, Chapter 4, Title 25, Mississippi Code of 1972. This opinion does not interpret or offer
indemnity from ligbility for any other laws, rulesor regulations. The Commission based thisopinion soldyon
the facts and circumstances provided by the requestor as restated herein. The indemnity provided under
Section 25-4-17(i) is limited to the individud who requested this opinion and to the accuracy and
completeness of these facts.

. LAW
The pertinent Ethics in Government Laws to be considered here are as follows, to wit:
Section 109, Miss. Congt. of 1890.

No public officer or member of the legidature shdl be interested, directly or indirectly, in
any contract with the state, or any digtrict, county, city, or town thereof, authorized by any
law passed or order made by any board of which he may be or may have been amember,
during theterm for which he shal have been chosen, or within one year after the expiration
of such term.

Section 25-4-101, Miss. Code of 1972.

Thelegidaure declaresthat € ective and public office and employment isapublic trust and
any effort to redize persond gain through officia conduct, other than as provided by law,
or as a naturd consequence of the employment or position, is a violation of that trud.
Therefore, public servants shall endeavor to pursue acourse of conduct whichwill notraise
suspicion among the public thet they arelikely to be engaged in actsthat arein violation of
thistrust and which will not reflect unfavorably upon the state and local governments.

Section 25-4-103, Miss. Code of 1972.

(d) “Businesswith which heisassociated” means any business of which apublic servant or
hisrelativeisan officer, director, owner, partner, employee or isaholder of morethan ten
percent (10%) of the fair market value or from which he or his rdative derivesmorethan
One Thousand Dallars ($1,000.00) in annua income or over which such public servant or
his relative exercises control.
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(f) “Contract” means:
(i) Any agreement to which the government is a party; or

(if) Any agreement on behdf of the government which involves the payment of
public funds.

(9) “Government” means the state and dl politica entities thereof, both collectively and
separately, including but not limited to:

(i) Counties
(i) Municipalities

(iii) All school istricts;
(iv) All courts; and

(v) Any department, agency, board, commisson, inditution, instrumentality, or
legidative or adminigrative body of the state, counties or municipaities crested by
Satute, ordinance or executive order including al units that expend public funds.

(1) “Pecuniary benefit” means benefit in the form of money, property, commercid interests
or anything ese the primary sgnificance of which iseconomic gain. Expenses associated
with socid occasions afforded public servants shall not be deemed a pecuniary benefit.

(p) “Public servant” means.
(i) Any eected or gppointed officid of the government;

(i) Any officer, director, commissioner, supervisor, chief, head, agent or employee
of the government or any agency thereof, or of any public entity created by or

under thelaws of the state of Mississppi or crested by an agency or governmental

entity thereof, any of whichisfunded by public fundsor which expends, authorizes
or recommends the use of public funds; or

(iif) Any individud who receivesasdary, per diem or expensespaid inwholeor in
part out of funds authorized to be expended by the government.

(0) “Redative’” means the spouse, child or parent.
Section 25-4-105, Miss. Code of 1972.

(1) No public servant shdl use his officia position to obtain pecuniary benfit for himsdf
other than that compensation provided for by law, or to obtain pecuniary benefit for any
relative or any business with which heis associated.
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(2) No public servant shdl beinterested, directly or indirectly, during theterm for which he
shdl have been chosen, or within one (1) year after the expiration of such term, in any
contract with the state, or any digtrict, county, city or town thereof, authorized by any law
passed or order made by any board of which he may be or may have been a member.

1. FACTS

Facts provided by the requestor are set forth below, with identifying information redacted, and are
consdered a part of this opinion.

My law firmiscurrently serving as City Attorney and City Prosecuting Attorney in the City,
which postions it has held since 1985 and will continue at the pleasure of the Board of
Aldermen. The City isagrowing community fueling the need for our law firm to grow.

The husband of amember of the board of aldermenwill ceaseto serve asdidrict attorney
of two counties on January 1, 2008. Heisconsdering associating with my law firm at that
time. | respectfully request an opinion asto whether thehisassociation with my law firm at
atimewhen my firm represented the City would in anyway violate the Rules of Ethicsof the
State.

Also, there is a practicing Attorney who is currently serving on the Board of Aldermenin
the City. He is expecting to move outsde of the City limits, thereby necesstating his
resgnation fromthe Board. After hismoveand resgnation, heisaso consdering afiliating
with my law firm as an employee. | aso request an opinion asto whether his association
with my law firm at atime when my firm represented the City will in any way violate the
Rules of Ethics of the State.

If 1 persondly represented the City as City Attorney and City Prosecuting Attorney instead
of my law firm doing so, would this change the answer to ether of your opinions to the
above questions.

1. ANALYSIS
This advisory opinion request contains four questions which are addressed separately below:

A. Spouse of an dderman joining the city attorney’ s law firm

Section 109, Miss. Const. of 1890, and its statutory parallel, Section 25-4-105(2), Miss. Code of
1972, both quoted above, prohibit amember of apublic board from being directly or indirectly interestedin
acontract authorized by that board during hisor her term or for one year theresfter. Frazier v. Sate, ex rel.
Pittman, 504 So.2d 675, 693 (Miss. 1987).

It iswell settled that a public servant has an interest in his or her spouse’ sincome for purposes of
Section 109 and Section 25-4-105(2). Smith v. Dorsey, 530 S0.2d 5, 7 (Miss. 1988); Waller v. Mooreex
rel. Quitman County Sch. Did., 604 So.2d 265, 266 (Miss. 1992); Towner v. Moore ex rel. Quitman
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County School Digt., 604 So.2d 1093, 109 1096 (Miss. 1992). Section 109 and Section 25-4-105(2)
prohibit a city’s authorization of a contract with the city attorney’ s firm when an aderman’ s spouseisan
attorney in that firm.

Thus, if the city continues to contract with the city atorney’s law firm after the spouse of an
aderman joins the law firm, a violation of Section 109 and Section 25-4-105(2) will occur. A contract
which violates Section 109 and Section 25-4-105(2) is null and void. Towner at 1096, quoting Smith v.
Dorsey at 9. A recusd by the alderman in question will not prevent or andiorateaviolation of Section 109
and Section 25-4-105(2), asthey do not require any affirmative act by an individua member but merely
action by the board. Towner at 1100, and Waller at 266-267.

B. Resigning member of the city board of dderman joining the city attorney’ s law firm

Section 109, Miss. Const. of 1890, and itsstatutory parallel, Section 25-4-105(2), Miss. Code of
1972, both quoted above, prohibit amember of aboard of ddermen from having an interest in a contract
authorized by that board during his or her term or for one year thereafter. Frazier at 693. In this context
“authorized” means more than just the obvious act of gpproving a contract. It also means gppropriating
money to fund the contract. The aderman in question will have a prohibited interest in the city’ s contract
with the city atorney once he joinsthe city attorney’s law firm. See Ethics Op. No. 06-036-E. Theone-
year period under Section 109 and Section 25-4-105(2) begins to run when the dderman leaves office,
whether the office is vacated before or after the expiration of the term. Smith v. Dorsey at 9. Thus, the
resgning aderman is dearly prohibited from joining thefirmif it remainsunder contract with the city within
one year of hisresgnation.

C. Spouse of an dderman joining the city attorney’ slaw firm wherethe city attorney representscity in
an individud capacity

As discussed above, Section 109 and Section 25-4-105(2) prohibit the spouse of an dderman
from joining the aity attorney’s law firm because the alderman will have a continuing indirect interest inthe
city attorney’ s contract through her spouse’ s position asan atorney inthe city attorney’ sfirm Thisinterest
is not affected by the city atorney’s decison to contract directly with the city rather than his law firm
contracting with the city.

Moreover, when the city attorney and an dderman’ s spouse have acommon financid interest, the
potentid exigts for the dderman to use her position to benefit her pouse in violation of Section 25-4-
105(1), Miss. Code of 1972. For instance, the alderman could make her support for extending the city
attorney’ s contract conditioned upon her hushand receiving someincreased financid advantageinthefirm.
This discernable potentia for aviolation of law provides an additiona reason to avoid such aStuation.

Further, these proposed arrangements a o raise public policy concerns relating to Section 25-4-
101, Miss. Code of 1972, quoted above. Public servants should conduct themselves in a manner which
enhances public trust in government and avoid actions which may tend to create public suspicion about the
honesty and integrity of thosein government. If an alderman’ sspousejoinsthe city attorney’ slaw firm, that
adderman will suffer an undue and unfair burden to congtantly guard againgt potentia violations of law, and
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public confidence in the board of aldermen and the city attorney may tend to be impeached. For these
reasons the Commission findsthe Ethicsin Government Laws prohibit an aderman’ s spousefromjoininga
law firm in which the city attorney is amember.

D. Resigning member of the city board of dderman joining the city attorney’ slaw firm where thecity
atorney represents city in an individua capacity

Section 109 and Section 25-4-105(2) prohibit aformer dderman from joining the law firm of the
city atorney for one year following the former alderman’s resignation from the board. Even if the dity
contracts directly with the city attorney, the alderman in question will have a prohibited indirect interest in
that contract for one year following the member’s resignation from the board of aldermen. This conflict
arises whether the board approves the contract during the derman’ s tenure on the board or within one
year after hisresgnation. Therefore, theresgning ldermanis prohibited from joining alaw firminwhichthe
city atorney isamember for one year following the member’ s resignation from the board of adermen.
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